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THE COMPTAOLLERN OENERAL °
OO0 THE UNITED BTATESNS

WABHINGTON, D.C, @0Ba8

®iLE:  B-185724 OATE: December 8, 1575

MATTER OF: E-3ysteas, Inc,

DIGEBST: =

1. Although protest filed after closing date for recaipt of
initial proposals against vhethar awvard was in compliance
with the ,“atutory requirements of Brooks Act and implement-
ing regu)l .ions 18 untimely under Bid Protest Procedures
since protestar knew or should have known basis for protest
prior to closing date for receipt of initial proposals, pro-
teut will be considered since it raises issues significant
to procurement practices in that allegation 1is basaed in
part on congresrional intent.

2. Protést whiéh questions proptiwty of General Scrv;éen
Administration's (GSA) delegation of nuthority to Department
of Comierce (DOC) to purchauo off-the-shelf minicomputers
as wnll as failure of GSA Adnini.trntor to make determina-
tion of economy and éfficienty prior to delcqucion is denied
since e have consistently recognizad that, under the Brooka
Act, C5A can. delegate authority upon a finding of necessity
or dertr&bility to . allow for orderly implementation of
progran for utilization of automatic data processing equip-
mant (ADPE), Agency im entitled to rely on authorizations
given by GSA to proceed i'ith ADPE procurement after solici-
tation has been reviewed.

3. Allq;atign that minicomputer offorcd 'by subcontractor to
succesaful proposer is not compatibla.with hardware speci-
fications of RFP 18 not supported where both ‘analysis by
agency nnd GAO ADPTL staff of successful proposal shows
counltibil'ty with specifications. Allegatﬁon that subgon-
tractor is to be substituted for failure to deliver, without
xore information, would not substantiate protest., In any
avent, this'pertaing to matter of contract administration
which 4s function and reoponsibilit" of contracting agency.

4. cantention :hnt DOC conducted ncgotiationl with eventual
contrictor while not affording opportunity to other offerors
will not be considered on merits since issua has been
decided by U.S. Duistrict Court in suit instituted by one
of those other offarors. Evan though protester was not
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party to suit, it is GAD policy not to rule on protest
where natter involvad 1is sudject of licigation.

on April 14, 1975, the Doparl:mut of Tommerce (DOC) :issund
negotiated solicitation No, 5-35243 for Automation of Field :
Operations and Service:u (AYOS) syatams for the National Weather
Service (NWS) to provide individual NWS facilicies with high
sperd data analysis capabilit’es through the usa of on-site
minicomputers linked together in a centralized national systenm,

Due to the inclusion of a minicomputer in the AFOS asyster,
DOC was raquired by 40 U.S.C. § 759 (1970), Public Law 89-306
(Brooks Act), to obtain & dulegation of procuremeut authority
(DPA) from the General Services Adminiatration (GSA), According-
1y, on January 22, 1975, DOC requested a DPA. By latter dated
March 21, 1975, a DPA was granted to DOC by GSA for a fully
competitive procurement after a review of the smolicitation. .
The DPA wau released on April 2, 1975, and shortly thereafter the ;
solicitaticn was issued.

.. The closing date for subnlaslon of proposals’ wal July 7,
1975. and gix firms innluding E~Systems, Inc. (E<Systems), and
Aeronutronic Ford Corporation,”AFC) submitted proposasls. By
letter dated Sepccmber 18, 1975, best snd final offers were
requested to be submitted by Oatoher 1, 1975. Five firms sub-
mitted best and final offers .ad thexe were evaluated by a source
evaluation board. On January 30, 1976, awazd was made to AFC, +

By telegram dated January 1&, 1976 and received .n/out
Office on January 15, 1976, 'E-Systems proteated an award to any
other offeror . on the following bases: (1) since the prvgurament
includes the purchaaa of automated data p:ocelling equinment
(ADPE), the Brooks Act requires that the. purchase ‘be made by
GSA and, cherefote, the procurement violates, the Brooks Act
and congressional irtent; (2) AFC has propoaed to develop and .
build 2 new minicomput=r although the solicitation contemplattl
the use of off-the-ghelf equipment; and (3) DOC -ondu‘ted
negotiations with AFC in December 1975, while not affording
this opportunity to other offerors within the competitive range.

DOC, in a report to our Office dated February 25, 1976,
takea the poaition that it did not violate the Brooks Act and in
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any even: this basis for protest is untincly since E-Systeaas
actively participated in all preaward activities, 1i.e.,attended

" the prepropnsal conference, and submitted initial and best aud

final offera. DOC states that E-Syatems' belief that AYC has
proposed to 'devalep and build s new minicomputer is incorrect.
Lastly, DOC did not conduct negotiations with AFC in December
1975, but a meeting vas held to clarify AFC's reduction in colt
for maintenance manuals in the best and final offer.

By lette: dated March 23, 1976, E-Syatems submitted copments

responaive to “the DON report.and set forth the protest issues
tc be resolved as follows: ‘whether (1) tha award was in compiliance

lthAtHe statutory requirements of the Brooks Act and implementing
regu-lt-onl, (a) tha. automatic data proc:saing equipment require-
sents of the AFOS computer suhlyltem are delegable by GSA under
40 U.S.C. § 759; (b) a finding of ' economy and efficlency must be
made by the Adniniotra?or of (SA under 40 U.S.C. §-759; (c) an
improper delegationof - procurement - ‘authority can be uaived by
!-Syntnms' participation in preaward activities; (2) A¥C's
uiniconputcr, the Xeronix IDS-16, satisfies the hatdwure requize-
msats of the -olicitation' (3) convergion of Dats General's
(proteater's lubcontrnctor) NOVA 840 software instructions

'requires 1n;r1ngeuunt of Drta General's pruprieta“y rights

(This aspect of the protest has baen withdravn by latter dated
July 13, 197\, from counssl in view of cur decision Data General

: Cogggrntion. 5=185897, April 28, 1976, 76-1 CPh 287); and (4) a

preaward communication of Derember 18 1975, between DOC and AFC
coretituted negotiation:,

7 It is DOC's contention tl'at E-Systems' protest based on
violation of fhe B.ooks Act is untimely and, therefore, unot
for consideration cn che mariis.

.Seckion 20.2(b) (1) of our Bid Protast Procedures, 4 C.F.R.
part 20 (1976), providen that protests based upca alleged
ixproprietics in any ty ;= of solicitation which are apparant
prior to the closing date for receipt of initial proposals :hall
be filed prior to “he closing date for receipt of initial :roposals.
It serms clear that B-Syntuma knev or should have known that this

. procurement had a DPA since the AFOS gystem con:ained TUumern:s

computers and in order for DOC to be the procuring activity,
autiority must have been granted by GSA T~ursuant to the Brooks sfct
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¢o buy the equipmant neaded. K-Systoems lhould have protested
points (1) (a) and (b) prior to July 7, 1975, the date for
receipt of initial proposals. However, the protest war not
veceived in Hur Office until January 14, 1976. Therefore,
that postion of the protest is :ntimely,

Section 20.2(¢) of our Bid Protest Procedures, however,
proyides that the Comptroller General, for good cause shovs,
or yhere he determines that a protest raises issues uign;ficnnt
to pxocurement practices or procedures, may consider any pro-
teat wvhich is not filed timaly. Since the protest ¢ v.aed in
part on congressional intent as it pertains to the oks Act,
the protest raises a significant issue. LIV Asrosp. Curporation,
35 Comp. (1w, 307 (1975;, 75-2 CPD 203. i

.The Brooks Act generally authorizes and directs GSA to
coordinate and p:avidc for the cconomic and efficient purchase:,
laase and maintnpance of ADPE by Fadersl sgencies. .GSA han
1nplemcnced the Jrooks Act insofar as it covers the'direct
pxocurulent of all ADPE, loftvare, maintenance services ' and
supplles by Federal agencies; in 41 C.P.R., subpart 101-3u.4
(1976). Thia subpart generally provides that agencies have rou
authority to procure ADPE except under a proper DPA from GSA.
T+ also sets forth procedures to be followed in ADPE procure-
ments under the delegated authority.

E-Systems contends that the DPA was icsued in vic'atfon
of the Brooks Act since GSA cannot delegate itz authority'io
@ Federal agency to procure masg-produced, commercially available
ADPE components and there is no evidence that the Administrator
of GSA found that the procurement was necessary for econouy and
efficiency of operazions.

In 51 Comp. Ceun. 457, 460, 461 (1972), while sddrnssing
the validity of a DPA by GSA to the Departmrnt of thrs Army, we
stated:

"T: & purpose of Public Law 89-306, surra, was to
amend the Federal Property and Administrative Services Ac*
of 1949, 63 Stat. 378, June 30, 1949, so as to éstablish
the authority #nd provide the operational machinery
needed for the r.fective and efficient msanagemen’ of
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automatic data processing’ equipmant (ADPE). Sea U.S,
Code Coug. & Ad. ltews (19565), page 385y; 48 Comwp. Cen,
4%2 (1969), In accordance with this purpose, GSA vas
nuthortlod. intar nlxa, to coordinate and provida for
the sconomic and c!ficilnt purchase of such =quipwment
by Pedersi agenciit~. . AD U.8.C, 759(-). It waq further
enpowered to d.l---ra ¢z Taderal sgrncies the authority
to putclase ADPE systems or specific units of auch equip-
ment. 40 U.S8.C. 759(b)(2). Any contentZon that GSA
cannoc delegate its purchase authority is, therefore,
plainly refuted by the clear languaga of the statutae."

Title 40 U.S.C. § 7359(b)(2) - (1&70) allows GSA to dolagate
procutenen: authority to agencies to acquire ADPE whin GSA
determines it is "recennary for the econvmy and efficiency
of operations” or "assential to national defense or riational
security." See H. Rep. No, 802, 89th Cong., lst Sass. 39
(1965). and S. Rep. No. 938, 89th’ COns., l1st Sess, 39 (1965).
Yurthaer, this seciicz providea for GSA to delzgate procurement
authority vhen it .1s nacessary or 'dedirable to allow for.the

. orderly inplementntton of a program for. the utilization of

ADPE, Our 0ffice Lac con.ictcntly recosnized the authority
of GSA to delngatc its procurement authority under the fore-
griug standerds. oee 47 Comp. Gen. 275, 278 (1967); 48 id.
462, 654 (1969); 51 1d., supra; PRC Computer Cemter, Inc.,
55 1d. [N (1975), 75~2 CPD 35,

Bv latter dated April l&. 1976, B-115369, to the Attorney
Genr:nl we stated that the widuapread delegation of procurement
nuthority 18 necessary bacause of GSA's lack of resources due
to the:failure to fully iwplenent i:he Brooks Act as Congress
intended. It was our view ‘that delegations of pfocuvement
authority after tha full inplementation of the single purchaser
coacept '(GSA becoming the single purthacer of ADPE for the
Governmert) would be the exception rather than the rule and,
as such, should be specifically justified by GSA on a
casa-by-case basis.

- E-Systems contends that thera is no evidence that the
AMnuninistrator of GSA made a determination of economy and
efficiency of operations when the DPA was issued. We agree,
bhowvever, according to GSA, the DPA was issued on the basle that
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rich actinn was nacsssary and dal‘rablc to allow for.the ordotly
implementation of & program for the utilization of ADPE. As
mentioned above, cur Office has conslstently recognirad the
authority of CSA tuv delegate its procuresent authori'y under
this latter standard provided for in 40 U.S.C. § 759(F)(2) (1970).
Further, our Office hald in PRC Computer’ Cedter, Inc,, supza,
that an sgency is entitled to rely on suthorizations to procced
with a procurement for ADPE given by GSA infter the solicitation
has been reviewed. An agency should be entftled to rely on the
suthovization for a procurement issued by GSA.

In vi=w cf this discussion, there is nc need t» considar pro=-
test point (1)(c) abovae.

. E-Systems contends that the Keronix IDS-16 minicomputer . fered
by AFC is not cormnatible with the AFOS hardware specitications.
All the AY0S minicomputers ware required to have 14 common hardwarae
festures, E-Systems claims & vector Interrupt systen and a writable
control atore which are required by the specifications are er.ti-
cally absent from the Keronix IDS-16 minicomputer.

The record indicates that the linitonputar oftared»ny AFC
was fully avaluated by technilcal computer experts who'sere members
of the AFOS source evaluation board's technical commif.tee. After
careful consideration, the toecanical experts concluded that the
niniconputer proposed by AFC was fully compliant with all AFOS
apecifications.

Our ADPE staff has reviewed AFC's proposal and has
concluded that the Kevonix IDS-16 minicomputer does include
the vector 1nterrup. system and the writable control store.
Therefore, this aspéct of the protest is denied. By letter dated
October 15,.1976, E-Systems informed our 0Ffice that Keronix
failed tr deliver the minicomputers to the prime contractor
and the latter had requested permission to substitute another
computer subcontractor. Thereforu. according to E-Systecy, .ts
protest on thig poinr wag substantiated. Of course, without
more, this, in and of itself, would not substantiate the procist.
In uny event. this 1s a matter which pertains to contract
adniniastration which is the fuuccion and respocsibility of the
contracting agency. Matters of contract administration are not
for resolution under our bid protest procedures which are reserved
for consil.rinn whether an award, or propvsed award, of a contract
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complies with statutory, regulatory and other legal rasquire-
ments., Sec Inter-Alloys Coxporation, 3-182890, February 4,
1975, 75-1 CPD 79.

E-Systems contends that DOC conducted ncgotiations with
AFC 4in December 1975, while not afferding this oppo-tunity to
other offerors within the competitive ranges.

This. sama contention was Taised by the General Electric
Company (GE), another offaror in the compstitive range, in an
sarliar protest to our Office involving the same procurement.
On Mavch 22, 1976, counsel for GE inatituted Civil Action

. No. 76-0473in thc United States District Court of the District

of Coluabia'(General Electric Company v. Ellfot L. Richardson,
et al,) rliling this aume illua. The complaint requested a
preliuinary 1ajunction rel:rnining tlic defandants frow taking
sny further action or implementing in any way the award to
defendant ; AFC. On April 16, 1976, an order was entered denying
the plaintiff'- motion for prclininnry injunction, Subsequently,
the Governmeat filed a wotion te'd- “dmise or, in the slternative,
for pummary judpment., This was heard on June 14, 1976, and by
order filad on June i5, 1976, the moticn Ffor summicy judgment
was granted. The court atsted, inter aliu, in its order:

"k & & gnd it lppearinr to the court that
the award of the Goveinment piocurement
contract challenged herein was not arbitrary,
capricious or contrary to law and that there
vas a rational basis for the agency's
deci{sion, (M. Steinthal & Co. v. Seamans,

455 F . Zd 1289 (D.C. Cir 1974) & » &."

It 1s ﬂur pelicy not to render-a deciaion cn a protelt
whera the same issues are either pending before a court of
competent jurisdiction or have already been decided by such
A court, Even though E-Systems wna;not a party to’ ‘the 1iti-
gation, a decision will not be rendered cn this aspect of the

o protest since the court's acgion would take precedence and our

Office could not recommend : cuedial action. Therefore, our
policy of refuaing to rule’ e ac proteut where the matter involved
is the subject of litigatjion'would-alss apply with reapect to
E-Systems' riotest. See Nartron Corp.; DC Electronics, Inc.,

53 Comp. Gen, 730 (1974), 74-) CPD 154.
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In view of the foregoing, the pro.est is denied.

Depuiy CMpﬁ&e‘{{ﬁ'

of the United Statea






